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Abstract: The article begins with reflections on the nature, and basis, of human
rights considered as moral standards. It recommends an orthodox view of their
nature, as moral rights possessed by all human beings simply in virtue of their
humanity and discoverable through the workings of natural reason, that makes
them strongly continuous with natural rights. It then offers some criticisms of
recent attempts to depart from orthodoxy by explicating human rights by reference
to the supposedly constitutive connection they bear to the matter of political legit-
imacy. The second half of the article turns to the legitimacy of international law, with
a special focus on international human rights law. An account is sketched of the
legitimacy of international law based on the service conception of legitimate author-
ity. The article concludes by discussing three sources of potential limitations on
international law’s legitimacy: pluralism, freedom (sovereignty) and exceptionalism.
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The trajectory of my lecture will follow the thematic sequence foreshadowed in its
title. I shall begin with some reflections on the nature, and basis, of human rights
considered as moral standards to which a variety of legal and political instruments
purport to give expression and force. I will then examine recent attempts by some
prominent philosophers to explicate the nature of human rights by reference to
the supposedly constitutive connection they bear to political legitimacy. In the
second half of the lecture, I turn to the question of the legitimacy of international
law itself, especially insofar as that law purports to embody and implement back-
ground moral norms of human rights. I offer an account of the legitimacy of
international law based on the service conception of legitimate authority and
conclude by canvassing the limitations of its legitimacy arising from pluralism,
freedom (sovereignty), and exceptionalism.

A general thesis that underlies my lecture is that conceiving of human rights as,
fundamentally, natural rights preserves their integrity as a moral notion, gives us a
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better handle on the notoriously contested issue of their justification, and offers a
clearer understanding of their important, but also importantly qualified, role in
assessments of political legitimacy, including the legitimacy of international law.
The obverse side of that last point is that we should resist the attempts by phil-
osophers in recent years to overburden the idea of human rights, finding in it the
key to the resolution of all manner of complex and pressing legal and political
questions, such as the internal legitimacy of states and the shape and extent of the
sovereignty to which they are entitled in the international domain.

I. Human Rights as Natural Rights

We are all familiar with the powerful human rights movement that sprang up in
the latter half of the twentieth century, a movement for which the Universal
Declaration of Human Rights is a key manifesto, its provisions having been
elaborated, extended and implemented in subsequent declarations, conventions,
constitutions and laws. One question worth asking is whether there is a cogent,
unitary notion—a notion of “human rights”—that constitutes the primary ethical
idea driving this movement, giving it both conceptual coherence and normative
force. This is not so much a sociological as an ethical question: since we are
looking for an idea that not only has an actual foothold in the development of
the human rights movement, but also makes sense of it as a worthwhile enterprise.
My contention is that there is such an idea, but that its historical origins signifi-
cantly pre-date the Universal Declaration of 1948, a fact that would not have
surprised many of the Declaration’s chief authors. To this extent, it is misleading
to interpret the contemporary human rights movement as embodying a distinct-
ively modernist ethical outlook, one that took root, according to one of the most
radical proponents of this now-popular interpretation, only in the late 1970s,
during the Carter administration.2

Considered as moral standards, my claim is that human rights are best under-
stood as continuous with what were once known as “natural rights.”3 This con-
tinuity is not merely historical, but conceptual: it is not simply that the tradition
of natural rights thought is part of the historical lead-up to contemporary human
rights discourse, but that the ethical idea at the core of the latter is essentially that
of a natural right. For present purposes, it is enough to highlight two key dimen-
sions of this idea. First, human rights are moral rights, possessed by all human
beings, simply in virtue of their humanity. In other words, human rights, like
natural rights, are universal moral rights. Call this the universality thesis. Second,
human rights are to be identified by the use of natural reason, principally ordin-
ary, truth-oriented moral reasoning, as opposed to the artificial reason of some
institution, such as law, the conventionally accepted reasons upheld by some

2 Samuel Moyn, The Last Utopia: Human Rights in History (Cambridge, MA: Harvard University
Press, 2010).

3 For a defence of this orthodox conception of human rights, see John Tasioulas, “On the Nature of
Human Rights,” in The Philosophy of Human Rights: Contemporary Controversies, ed. Gerhard Ernst
and Jean-Christoph Heilinger (Berlin: Walter de Gruyter, 2012), 17–59.
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culture or tradition, or the deliverances of divine revelation. Moreover, it is im-
portant to stress that ordinary moral reasoning, in virtue of being “natural,” need
not be saddled with the futile ambition of wringing moral conclusions exclusively
from value-free propositions about the natural world. Call this the natural reason
thesis.

Some philosophers have challenged the universality thesis, according to which
the Universal Declaration is best understood as aspiring to give effect to universal
moral rights, on the grounds that there is no plausible way of interpreting all of
the items in that instrument as applying to all human beings throughout human
history. In what meaningful sense, these critics ask, did Stone Age cavemen have a
right to a fair trial, or political participation, or a nationality? Surely, the argument
goes, human rights have counterpart obligations, and historical variations in re-
sources and technological and institutional capabilities prevent us from attribut-
ing such rights to all people throughout human history.4 Or, as Bernard Williams
put it, in a related connection: “Of course, one can imagine oneself as Kant at the
court of King Arthur, disapproving of its injustices, but exactly what grip does this
get on one’s ethical or political thought?”5 Now, it seems to me that this line of
thought is misguided, largely because it mistakenly assumes that the idea that
human rights are possessed simply in virtue of one’s humanity necessarily entails
that the self-same schedule of human rights must be meaningfully attributable to
all human beings at all times and places. Instead, in talking about human rights,
we need not be purporting to operate ahistorically; we can instead refer to the
human rights possessed by all human beings within a specified socio-historical
context, such as that of modernity. These rights will be possessed simply in virtue
of our humanity because their existence does not depend on any particular status
or achievement on our part nor on any actual institutional or social recognition.
Another way of putting this, as the distinguished historian of natural rights, Brian
Tierney, has stressed, is that human or natural rights are not restricted to those
that may be possessed and meaningfully exercised even in a pre-political state of
nature. This idea is just one strand, but not even the dominant strand, in the
natural rights tradition.6 In construing human rights as natural rights, the burden
of the adjective “natural” is not to signal their possession even in a state of nature,
but instead their susceptibility to identification by natural reason, what I called
the natural reason thesis, which is the second dimension along which I claimed
that human rights are importantly continuous with natural rights.

Now, a radical development in recent political philosophy has been the calling
into question of the natural reason thesis by John Rawls and members of his
school. According to Rawls, irrespective of whether human rights have a ground-
ing in natural reason, the key question is whether they can be given a grounding
in a form of “public” reason whose norms are autonomous with respect to those
of the former. Natural reason is standardly truth-oriented and comprehensive in

4 Charles Beitz, “What Human Rights Mean,” Daedalus 132 (2003): 36–46.
5 Bernard Williams, “Human Rights and Relativism,” in his In the Beginning Was the Deed: Realism

and Moralism in Political Argument (Princeton: Princeton University Press, 2005), 66.
6 Brian Tierney, The Idea of Natural Rights: Studies on Natural Rights, Natural Law, and Church Law

1150–1625 (Grand Rapids, MI: William B. Eerdmans Publishing Company, 1997), 70.
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scope, not confined to some specifically political subject-matter. More to the
point, reasonable people are prone to disagree about natural reason’s verdict on
questions of the good life, morality, human nature and our place in the cosmic
order. Therefore, especially when it comes to rights applicable across heteroge-
neous cultures, it is imperative to justify them in a way that transcends these
interminable controversies. Here is a central passage from Rawls’s book, The Law
of Peoples, a book whose rather gnomic remarks on human rights constitute the
most extended treatment he ever gave to that topic:

[Human rights] do not depend on any particular comprehensive religious doctrine or
philosophical doctrine about human nature. The Law of Peoples does not say, for
example, that human beings are moral persons and have equal worth in the eyes of
God; or that they have certain moral and intellectual powers that entitle them to those
rights. To argue in these ways would involve religious or philosophical doctrines that
many decent hierarchical peoples might reject as liberal or democratic, or as in some
way distinctive of Western political tradition and prejudicial to other cultures. Still, the
Law of Peoples does not deny these doctrines.7

Admittedly, there is an undoubted allure to the proposal that, in justifying human
rights, one should remain steadfastly non-committal regarding the interminably
disputed questions about the human good and human nature. Doing so appar-
ently sub-serves the idea that justifications of human rights should be ecumenical,
not parochial: graspable and endorseable by reasonable adherents of non-Western
cultures. But, as I have argued elsewhere, the constructivist approach to the jus-
tification of human rights devised by Rawls collapses back into the very paro-
chialism it seeks to avoid. This is because the content of public reason, for Rawls,
simply presupposes ideas taken to be implicit in the liberal democratic tradition.
In particular, the idea of free and equal citizens willing to co-operate on the basis
of fair terms provided that others are willing to do the same. It is the embrace of
these ideas that marks someone out as reasonable, whatever their comprehensive
beliefs.8

Now, of course, when it comes to human rights, Rawls lowers the bar dramat-
ically: what is necessary is not that such rights be justifiable to people who are
“reasonable,” by liberal-democratic lights, but to those who are only “not fully
unreasonable.”9 But that backhanded compliment—“not fully unreasonable”—
testifies to the impotence of the “public reason” approach in the face of the charge
of parochialism, since what counts as “fully reasonable” has been defined, in effect
by stipulation, by reference to a certain interpretation of the liberal democratic
tradition whose authority is simply taken as given. We could, in the face of this
failure, seek more elaborate and sophisticated ways of giving the notion of public
reason content that is suitably non-parochial, for example, by appealing to a form
of global public reason that draws on standards shared across a range of traditions.

7 John Rawls, The Law of Peoples (Cambridge, MA: Harvard University Press, 1999), 68.
8 See, for example, John Tasioulas, “The Legitimacy of International Law,” in The Philosophy of

International Law, ed. Semantha Besson and John Tassioulas (Oxford: Oxford University Press,
2010), 107–9.

9 Rawls, The Law of Peoples, 74.

J. Tasioulas4

D
ow

nloaded from
 https://academ

ic.oup.com
/ajj/article/58/1/1/152203 by guest on 16 M

ay 2023



But the prospects of such a project look dim, because the core problem with the
idea of public reason is the attempt to prescind from the idea that judgments and
principles of political morality are to be vindicated at the bar of ordinary truth or
natural reason, replacing this with a focus on standards of assessment that are
actually shared. We do better to hold to the traditional way of responding to the
charge of parochialism, at least at the most fundamental level. This involves
defending human rights standards, insofar as we are prepared to defend them,
as objectively true propositions of morality. How we should properly act on these
truths in relation to societies that contravene them is itself a further question, one
which itself turns on further truths about topics such as the demands of respect for
the self-determination of political communities or the likely geo-political impact
of any proposed plan of intervention.

But even those writers on human rights who are not seduced by the question-
able blandishments of the Rawlsian “politics-without-truth” methodology into
abandoning the natural reason thesis still often labor under a serious disadvantage.
This is the fixation of contemporary moral philosophy on a division between
deontological and consequentialist doctrines, with the accompanying idea that
any grounding of human rights in the moral truth must consist in their incorp-
oration within either a deontological or consequentialist general theory of mor-
ality. The paradigmatic consequentialist theory, of course, is utilitarianism. As a
consequentialist view, it holds that the rightness of an action is exclusively a matter
of the states of affairs that are its consequences. It assesses these states of affairs in
terms of the aggregate amount of well-being or interest-fulfillment they contain,
and it instructs us to perform those acts which will maximize well-being overall.
As critics of utilitarianism have repeatedly observed, however, this theory con-
fronts tremendous obstacles in making sense of the idea of individual rights;
hence, the uneasy place occupied by natural or moral rights in the history of
utilitarian thought: from outright rejection, in the case of Jeremy Bentham, to a
cautious embrace, after being suitably re-interpreted, in the case of John Stuart
Mill.

The insuperable difficulty utilitarianism has with individual rights is that they
are elements of our moral scheme that break its consequentialist and maximizing
template for moral rightness. It is a feature of human rights that they are relatively
immune to trade-offs, including trade-offs within the category of human rights
itself. For example, one cannot justify violating one innocent person’s right not to
be killed simply in order to prevent the violation by someone else of three other
innocent people’s right not to be killed. Deontologist critics of consequentialism,
such as Thomas Nagel, have diagnosed the problem as stemming from the as-
sumption that the existence of rights depends on the way they serve the interests
of their holders.10 This is because, these critics suppose, utilitarians are correct in
assuming that the moral significance of interests is ultimately reducible to the
logic of maximizing their aggregate fulfillment. It follows that the special moral

10 Thomas Nagel, “Personal Right and Public Space,” in his Concealment and Exposure and Other
Essays (Oxford: Oxford University Press, 2002).
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significance of rights can only be captured if they are grounded independently of
the interests of the people whose rights they are. This grounding, these deontolo-
gists insist, will consist in an appeal to their status as moral agents or members of
the moral community, a status we can make sense of, and which can generate
rights, independently of any appeal to the quality of life of those who possess this
status.

Yet deontological attempts to ground human rights in some notion of status,
mobilized without any appeal to the elements of a good human life, tend to suffer
from a variety of debilitating defects. Insofar as the notion of human status is not
left mysterious, it is doubtful that if offers us enough in the way of justificatory
materials to ground anything like the full complement of human rights in the
Universal Declaration. The alternative, grasped by Nagel, is to characterize the
notion of status in terms of a set of human rights. But this fundamentalist move,
which makes human rights basic and underived elements of morality, is hard to
distinguish from a question-begging appeal to certain parochial value judgments.
And, in any case, we are still left with the puzzling fact—surely not readily dis-
missed as a coincidence—that paradigmatic human rights systematically protect
important human interests.

Fortunately, die-hard fundamentalism about human rights is not the only way
to preserve them from distortion at the hands of the consequentialist. The be-
ginning of wisdom here is the realization that the consequentialist-deontological
dialectic involves a shared, but eminently questionable premise: the assumption
that the significance of interests is exhausted by the role they play in an aggregative
calculus. To believe that, you have to believe that the injunction to maximize the
fulfillment of interests is at least part of the truth about morality. But, as John
Finnis, Philippa Foot, David Wiggins, and others have powerfully argued, there is
no compelling reason to accede to this view.11 With that obstacle dislodged, it
becomes evident that we do not have to choose between status and interests in
grounding human rights. On the contrary, I believe that the two notions operate
in intimate union in justifying standard human rights. So, on the one hand, there
is no reasonable prospect of grounding human rights independently of how they
serve the objective interests of their holders: interests such as those in knowledge,
friendship, autonomy, enjoyment, accomplishment, play, and so on. But, on the
other hand, human beings are not simply the impersonally plottable “locations” at
which free-floating interests get realized or frustrated. Instead, each human being
enjoys a valuable status in virtue of their membership of a species characterized by
a series of distinctive capacities, including capacities for thought, deliberation and
action. Since all human beings are, in this sense, equally human, this valuable
status is possessed by each in equal measure. The recognition of this status, which
is the most promising way of understanding the notion of human dignity, is

11 See, for example, Philippa Foot, “Utilitarianism and the Virtues” and “Morality, Action, and
Outcome,” in her Moral Dilemmas (Oxford: Oxford University Press, 2002); David Wiggins, Ethics:
Twelve Lectures on the Philosophy of Morality (Cambridge, MA: Harvard University Press, 2006), chs
6–8; and John Finnis, “Human Rights and their Enforcement,” in his Human Rights and Common
Good, Collected Essays Vol. III (Oxford: Oxford University Press, 2011), 19–46.

J. Tasioulas6

D
ow

nloaded from
 https://academ

ic.oup.com
/ajj/article/58/1/1/152203 by guest on 16 M

ay 2023



incompatible with the impersonal maximization of interests that utilitarians place
at the centre of our ethical thought.12

Of course, I have only gestured towards the kind of pluralist justification of
human rights I find most persuasive. It is pluralist at two levels. First, it appeals to
both human status and the elements of the human good in generating human
rights. Second, it treats the elements of human good, insofar as they have a
bearing on the existence of human rights, as themselves irreducibly plural. And
I have not here broached the hard question of how one gets from dignity and
interests, in any given case, to the warranted conclusion that they underwrite a
human right.13 But the key point for present purposes is this: keeping in mind the
continuity of human rights with the natural rights tradition helps liberate us from
the shackles imposed by the consequentialist-deontological matrix of contempor-
ary moral philosophy. For if historians like Tierney and others are to be believed,
the idea of natural rights was born as early as the twelfth century, many centuries
before consequentialist and deontological modes of thought imposed their re-
spective straight-jackets on moral philosophical inquiry. To those early natural
rights thinkers, primarily canon lawyers who sought to harmonize Roman law and
canon law, the idea that natural rights had no grounding in the human good
would have been just as outlandish as the idea that moral rightness consists in the
impersonal maximization of the good across persons. The same holds for the
thought that natural or human rights constitute claims of the individual that
are essentially characterized by an antagonistic relationship to the common
good, the common-place idea of “rights as trumps” that makes most sense against
a potentially incoherent, utilitarian conception of the common good. As John
Finnis pointed out almost thirty years ago, this thought “trades on an unwar-
ranted assumption that utilitarianism is a moral-political theory sufficiently co-
herent to yield results which need to be, and can be, trumped by considerations of
individual rights.”14

The more general moral to be drawn is that reflection on human rights high-
lights the shortcomings of much contemporary moral-philosophical debate, in
particular, its impoverished understanding of the way in which a concern with the
human good can bear on the existence of recognizably moral demands. A salutary
consequence of the characterization of human rights as natural rights is the pres-
ervation of a conceptual link with a mode of thinking about morality and the
human good that is free of this modernist distortion.15

12 A fuller development of this view can be found in John Tasioulas, “Human Dignity and the
Foundations of Human Rights,” in Understanding Human Dignity, ed. Christopher McCrudden
(Oxford: Oxford University Press, forthcoming), and “On the Foundations of Human Rights,” in
Philosophical Foundations of Human Rights, ed. Rowen Cruft et al. (Oxford: Oxford University Press,
forthcoming).

13 For some thoughts on this, see John Tasioulas, “Towards a Philosophy of Human Rights,”
Current Legal Problems 65 (2012): 15–18, and “On the Foundations of Human Rights.”

14 Finnis, “Human Rights and their Enforcement,” 31.
15 A major achievement of James Griffin’s On Human Rights (Oxford: Oxford University Press,

2008) is its demonstration of how intellectual progress can be made in understanding and justifying
human rights beyond the constraints of the consequentialism-deontology dialectic.
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II. Legitimacy

I previously mentioned one source of resistance to the idea that human rights
are essentially natural rights. This comes from those who want to elaborate
a notion of human rights that is a good fit for the contemporary human
rights movement, including the provisions of the Universal Declaration of
Human Rights. Their objection is that the concept of a human right, interpreted
as a natural right, is massively under-inclusive with respect to a list of rights of
the sort found in the Universal Declaration. This is because natural rights must
be attributable to all human beings throughout human history, whereas this is
not plausible of many items in the Universal Declaration. The answer to this
objection, I suggested, is to abandon the idea that human rights are necessarily
timeless: we can meaningfully talk about rights possessed by all human beings,
simply in virtue of their humanity, within a restricted temporal framework,
like modernity.

But now a critic, motivated by the same concern with fidelity to contemporary
human rights practice, might advance the opposite objection: that the resultant
concept of human rights as universal moral rights is over-inclusive. This is be-
cause in contemporary conditions universal moral rights likely include rights—
such as the right not to be pinched, insulted or personally betrayed—which not
only do not historically figure in standard human rights documents, but which
would be out of place there. Thoughts such as these have prompted a number of
philosophers to reject the natural rights interpretation of the concept of human
rights in favor of an explicitly political interpretation. Human rights, on this view,
are not simply universal moral rights, not even indexed to some specific historical
context, but rights that perform a distinctive political function or complex of
functions. This political role marks them out as distinctive within the general class
of moral rights. And there is the added bonus on this analysis that, as a sub-set of
universal moral rights, human rights represent more minimal standards, and so
are more readily insulated from the charge of a wholesale projection globally of
Western moral and political standards.

Advocates of the political view of human rights differ as to the political func-
tion, or set of functions, that distinguishes human rights. For some, it is that the
primary obligations associated with human rights exclusively bind states or coer-
cive political institutions. For others, it is that they set a benchmark that any state
must satisfy if its laws are to be legitimate, i.e., if they are to impose moral
obligations of obedience on their putative subjects simply as laws. For yet
others, human rights are triggers for international intervention or concern in
the case of sufficiently grave and extensive violations. And, of course, some pro-
ponents of the political view combine a number of functions in their conceptu-
alization of human rights—this is famously the case with Rawls, the most
influential advocate of a political view of human rights, who regards them as
both benchmarks of legitimacy and triggers of coercive intervention. In what
follows, I will concentrate only on the thesis that human rights are rights that
have a special role in judgments of political legitimacy, so that an adequate grasp
of the concept of a human right must make reference to this role.
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But before discussing this thesis, it is worth registering a general objection to all
essentially political interpretations of human rights.16 The objection is that al-
though human rights have significant political implications, some of which may
even follow as a matter of conceptual necessity given the nature of human rights
and the nature of political institutions such as the state or the system of states, it
puts the cart before the horse to conceptualize human rights in terms of any of
these political roles. One indication of this is that it makes perfect sense to deploy
the language of human rights even if, as an anarchist, one denies the moral
acceptability of the state, or, as an advocate of cosmopolitan, one-world govern-
ment, one rejects the ultimate moral desirability of a system of states. Of course,
the concept of human rights may implicate the idea of a state, or a system of
states, without those who deploy that concept being committed to endorsing
either of those ideas. Nonetheless, it does seem decidedly odd, if not strictly
incoherent, to think that the cosmopolitan theorist, who argues for the abolition
of the state system precisely on human rights grounds, is deploying a concept that
itself can only be understood in terms of the very system he is using that concept
to decry.

That, of course, is a very general objection to any attempt to render the concept
of a human right parasitic on the concept of a particular kind of institutional
structure or geopolitical configuration. But let me proceed now to one broad
manifestation of the political view of human rights, that according to which
human rights are essentially benchmarks of political legitimacy. By the legitimacy
of a political institution, I mean the right of a political institution, such as the
state, to rule over its purported subjects. And by ruling, I mean the issuing of
directives that purport to be morally binding—that purport to impose obligations
of obedience—on those subjects. Moreover, these are obligations that are claimed
to exist independently of the content of any particular directive, simply in virtue
of the institution’s say-so. It follows from this that a law may be morally binding,
because enacted by a body that enjoys legitimacy, while being in some sense unjust
in terms of its content or the process whereby it was enacted.

Now, some prominent philosophers have recently advocated different versions
of the idea that a constitutive connection exists between human rights and pol-
itical legitimacy, but they differ both as to the content of the benchmark of legit-
imacy that human rights establish and as to the benchmark’s modality, for
example, whether it is or approximates to a sufficient condition of legitimacy
or whether it is only a necessary condition.

For Rawls, in addition to serving as defeasible triggers for coercive intervention
by external agents, human rights are standards that must be satisfied if a society’s
law is to be legitimate.17 Political legitimacy is enjoyed only by those social orders
that are systems of social co-operation, systems that preclude “command by force,
a slave system” and that take the good of all members of society into account in

16 See also the critique of political conceptions of human rights in Tasioulas, “On the Nature of
Human Rights,” 43–56, and “Towards a Philosophy of Human Rights,” 18–25.

17 Rawls, The Law of Peoples, 65.
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political decision-making.18 Conformity with human rights is a necessary (but not
sufficient) condition for the obtaining of such a system. In a strikingly similar
vein, Bernard Williams argues that the violation of human rights, or at least the
most basic among them, approximates to a relationship of unmediated coercive
power between ruler and ruled, one of might rather than right.19 For Ronald
Dworkin, by contrast, the touchstone of legitimacy fashioned by human rights
centers not on the idea of coercion, but on that of contempt. A government is
legitimate principally to the extent that it operates on a “good faith” understand-
ing of what the dignity of its subjects requires, and the criterion of good faith is
acting on principles that constitute an intelligible, even if ultimately flawed,
conception of dignity.20 Human rights are the sub-set of political rights that
limn the outer boundaries of an intelligible conception of dignity: a government
that violates them exhibits contempt for the dignity of its subjects, as opposed to
merely having a mistaken view about what dignity requires. This undermines a
government’s good faith, hence also its legitimacy.21

Although I cannot undertake a detailed examination of these three views,22 let
me indicate broadly why I believe any variant of the general thesis that human
rights bear a constitutive relationship to political legitimacy faces a powerful
dilemma in meeting the desideratum of fidelity to the post-Universal
Declaration culture of human rights. If compliance with human rights it taken
to approach anything like a sufficient condition of legitimacy, a problem will arise
in capturing a central feature of human rights thought. This is the idea that the
self-same set of human rights, including broadly identical normative content in
the duties associated with those rights, is attributable to all human beings
throughout the globe. The uniformity of content of human rights, so understood,
is in tension with the relational character of assessments of legitimacy. By the
latter, I refer to the fact that whether or not any particular state is legitimate
depends upon the obtaining of a certain kind of relationship between the state in
question and its putative subjects. This relational character means that the

18 Rawls, The Law of Peoples, 68. On a closely related view, Joshua Cohen has characterized human
rights as setting conditions of political membership, or inclusion, such that their extensive violation
by a state impairs its internal legitimacy and triggers a case for external intervention. On one for-
mulation: “failing to give due consideration to the good of members . . . is tantamount to treating
them as outsiders, persons whose good can simply be dismissed in making law and policies.” Joshua
Cohen, “Is There a Human Right to Democracy?,” in The Egalitarian Conscience: Essays in Honour of
G. A. Cohen, ed. Christine Sypnowich (Oxford: Oxford University Press, 2006), 238–9. One may
question, however, whether this marks a genuine contrast between insiders and outsiders, since it is
highly implausible that there are any human beings, whether citizens or not, whose good “can simply
be dismissed” by a state.

19 Williams, In the Beginning Was the Deed, 27, 63, 69, 71–3.
20 Dignity, according to Dworkin, involves a twofold demand: (a) a community must treat its

members’ fates as equally objectively important; and (b) it must respect their personal responsibility
for defining what counts as success in their own lives. Ronald Dworkin, Justice for Hedgehogs
(Cambridge, MA: Harvard University Press, 2011), ch. 9.

21 Ibid., 332–9.
22 But see the fuller discussion of Dworkin’s theory in John Tasioulas, “Response to Ronald

Dworkin,” in Religion and Rights: The Oxford Amnesty Lectures 2008, ed. Wes Williams
(Manchester: Manchester University Press, 2011), 116–120, and “Towards a Philosophy of
Human Rights,” 19–22.
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selfsame law, or laws with identical content, can be legitimate with respect to some
putative subjects and not others. We see an illustration of this tension in
Dworkin’s theory, in which compliance with human rights operates as something
close to a sufficient condition of legitimacy. Deploying his “good faith test” of
legitimacy, Dworkin points out that “a health or education policy that would
show good faith effort in a poor country would show contempt in a rich one.”23

This means that the normative content of the human right to health—the sub-
stantive level of health care that it makes obligatory—can vary enormously from
one country to another. In a rich country, good faith about human dignity may
require the provision of IVF treatment or even some forms of cosmetic surgery,
whereas inhabitants of poorer countries would only be entitled to the most ru-
dimentary levels of health care, or perhaps would have no positive entitlement to
health care services at all. On this sort of view, the idea that the human right to
health confers the same entitlement to all human beings has been effectively
eviscerated.

One response to this first problem is to accept that human rights are standards
whose substantive content is uniform across societies, but to insist that they
constitute only necessary conditions of legitimacy. This is Rawls’s approach in
The Law of Peoples, but in his hands it has the upshot that only an ultra-minimal
set of human rights is vindicated. Rawls’s schedule of human rights makes no
room for human rights to freedom of speech, opinion and movement; to
non-discrimination on the grounds of sex, race and religion; to education,
work and an adequate standard of living. Only Articles 3 to 18 of the
Universal Declarations give expression to “human rights proper,” as opposed to
“liberal aspirations.”24 There is a similar upshot on Williams’s account. The
charge that a practice violates human rights is interpreted by him as “the most
serious of political accusations,” one applicable to torture, surveillance, arbitrary
arrest and murder.25 Indeed, it may be that Williams takes the connection with
legitimacy to pick out only the most important, or “basic,” human rights, rather
than all human rights. This is the second horn of the dilemma confronting the
benchmark of legitimacy approach: insofar as human rights are taken to be only
necessary conditions of legitimacy, it is unlikely that fidelity to the non-minimalist
character of the contemporary human rights culture can be secured.

No doubt there will eventually come a point at which an institution’s human
rights deficiencies are so egregious as to rob it of legitimacy, whether in general or
in some specific domain. This may well be true of violations of the most basic
human rights, such as the rights not to be tortured, enslaved or arbitrarily killed.
But these rights constitute only a small sub-set of all plausible candidates for
human rights status (or, perhaps more accurately, it is only a sub-set of the

23 Dworkin, Justice for Hedgehogs, 338.
24 Rawls, The Law of Peoples, 80n23. Indeed, as Joseph Raz has pointed out, by reference to Rawls’s

own legitimacy criterion his list of human rights may be too long, e.g., a state that did not uphold the
right to private property (which figures on Rawls’s list) would not obviously thereby fail to constitute
a system of social-cooperation. See Raz, “Human Rights without Foundations,” in The Philosophy of
International Law, 329–30.

25 Williams, In the Beginning Was the Deed, 72, 68.
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violations of this sub-set of rights that has legitimacy-depriving effect in all cases).
So if, as I suggested at the outset, the rejection of the natural rights conception is
motivated by the desideratum of fidelity to the Universal Declaration-centered
practice of human rights, including its notable non-minimalism, then moving in a
Rawlsian direction is self-defeating.26

The conclusion I draw is that although human rights undoubtedly have sig-
nificant implications for assessing the legitimacy of political institutions, alongside
a series of other moral standards, their very nature is not to be explicated in terms
of their role in such assessments. What it is to be a human right is not, in part, to
be explicated by any informative relation to the standard of political legitimacy,
no more than what it is to be a nuclear weapon is to be understood in terms of the
deterrence role they play in geopolitics.27 This still leaves hanging the original
problem of the supposed over-inclusiveness of the natural rights model of human
rights, assuming we accept the desideratum of constructing a theory that makes
sense of contemporary human rights practice. But that problem can be addressed
by less drastic measures than jettisoning orthodoxy in favor of a political concept
of human rights. These alternative measures include the following two: (1) dis-
tinguishing between core and derivative specifications of human rights, so that
some of the universal moral rights that do not figure in standard human rights
documents are interpreted as deriving from more abstract rights that do so figure
(e.g., the right not to be pinched can be derived from a right to physical security);
and (2) stressing that human rights documents often differ in the political func-
tions they perform, and it is the political functions of the documents, rather than
of human rights themselves, that dictate the inclusion of some universal moral
rights and the exclusion of others (hence the absence from standard human rights
documents of a right against certain forms of personal betrayal, since its enforce-
ment exceeds the proper bounds of state authority, whereas most of those

26 In fairness to Rawls, it is very doubtful that in developing this account of human rights he
recognized any desideratum of fidelity, or good fit, with the human rights culture inspired by the
Universal Declaration of Human Rights. In this, he differs from other notable proponents of a
broadly political account of human rights, such as Charles Beitz, Ronald Dworkin and Joseph Raz.

27 A promising recent development, in this connection, is the use of a political function not to
characterize the concept of human rights as such, but instead to identify some politically salient sub-set
of human rights. In Globalization and Sovereignty: Rethinking Legality, Legitimacy, and
Constitutionalism (Cambridge: Cambridge University Press, 2012), ch. 3, Jean L. Cohen aims to
identify a “proper sub-set” of human rights whose violation justifies suspending the protection
ordinarily afforded by the principle of state sovereignty, especially as regards forcible intervention
and international enforcement measures. The list of sovereignty-restricted rights endorsed by Cohen
is suitably minimalist, comprising only basic human security rights that prohibit the “four Es—
(mass) extermination, expulsion, ethnic cleansing, enslavement (virtual or formal)” (197; although
Cohen rightly asks whether these are best seen as individual human rights as opposed to group-based
protections, 208). It might be said that Cohen retains a political conception of human rights in
general, insofar as the broader class is characterized as rights bearing on the critical appraisal by
domestic actors of political power exercised principally by their own state (see 16, 164, 177–8, 216).
But this is a rather weak sense in which human rights are political, certainly as compared with the
Rawlsian thesis that they are benchmarks of legitimacy and/or triggers of international intervention
or concern, although at times Cohen seems to embrace the former characterization of human rights
proper (216). Nonetheless, even this watered-down claim remains vulnerable to the general objection
to political accounts formulated above, since it entails that the concept of a human right is parasitic on
that of a state.
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documents are concerned with human rights responsibilities that states may ap-
propriately discharge).28

III. The Legitimacy of International Law

I turn now to some reflections on the legitimacy of international law, with a
particular focus on the legitimacy of that part of international law that character-
istically seeks to give expression to the underlying morality of human rights.29

The question of the legitimacy of international law is one that I framed in terms
of the right to rule and, hence, of the law’s bindingness; more specifically, in terms
of whether there is a content-independent moral obligation to obey the law, an
obligation to obey the law just because it is the law.30 Some philosophers, such as
Ronald Dworkin and Philip Pettit, would go further, insisting that the question of
legitimacy centrally concerns not merely the justification of content-independent
obligations to obey, but (also) of the coercive enforcement of the law.31 But the
more abstract formulation of the problem of legitimacy I have given is, I think,
preferable as a specification of the core matter at issue. The obligation to obey is
the fundamental claim made by an institution that asserts the right to rule. The
question of the legitimacy of particular enforcement mechanisms can then be
addressed as a matter of the content of particular bodies of law that claim legit-
imacy, rather than as integral to the very notion of legitimate authority itself.
Proceeding in this way is especially illuminating in relation to international law, a
legal system which seldom claims to deploy coercion against its subjects, and so
would turn out not to make a systematic claim of legitimacy on the view under
consideration, and perhaps in consequence not to enjoy the status of fully-fledged
law. So, in addressing international law’s legitimacy, we do not have to follow
Dworkin’s drastic step, in recent work, of engaging in counterfactual speculation
regarding the bindingness of an international court endowed with compulsory
and effective jurisdiction. It is not at all clear what bearing such speculations have
on the claims to obedience made by international legal institutions here and now.

Still, there are at least two respects in which international law cannot be neatly
subsumed under the traditional understanding of legitimate authority as the right
to rule. First, there is no unified legislative body asserting a right to rule by means
of international law comparable to those prevalent within domestic legal systems.

28 Both points are developed in Tasioulas, “On the Nature of Human Rights.”
29 I have previously addressed this topic elsewhere, including “The Legitimacy of International

Law,” “Parochialism and the Legitimacy of International Law,” in Parochialism, Cosmopolitanism, and
the Foundations of International Law, ed. M.N.S. Sellers (Cambridge: Cambridge University Press,
2012), and “Human Rights,” in The Routledge Companion to the Philosophy of Law, ed. Andrei
Marmor (London: Routledge, 2012). This section and the next help themselves to some points
made (often more fully) in these writings.

30 For this sort of view of political authority, see J.R. Lucas, The Principles of Politics (Oxford: Oxford
University Press, 1966), John Finnis, Natural Law and Natural Rights, 2d ed. (Oxford: Oxford
University Press, 2011), ch. 9, and Joseph Raz, The Morality of Freedom (Oxford: Oxford
University Press, 1986), ch. 2.

31 Ronald Dworkin, Law’s Empire (London: Fontana, 1986), ch. 6, and Philip Pettit, “Legitimate
International Institutions: A Neo-Republican Perspective,” in The Philosophy of International Law.
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Second, the two main traditional sources of international law are treaties and
custom, and the former, being essentially promise-based in nature, is not as such a
matter of obligation grounded in the right to rule. However, multilateral treaties,
in particular, often play an important role in the formation of customary inter-
national law, so that obligations whose content is originally specified in treaties
come to bind non-states parties as well. In light of these points, my primary focus
will be on the legitimacy of customary international law, especially as it purports
to embody and implement human rights morality.

Law’s claim of legitimacy is the claim to impose a content-independent obli-
gation to obey. Philosophical controversy persists as to the conditions, if any,
under which that claim is justified—as to the standard of legitimacy, as I will
call it. Consent and, much more recently, democracy, have been advanced as
standards for determining the legitimacy of international law. Here, I follow
the view of Joseph Raz, himself following in the footsteps of thinkers such as
Plato, Aristotle, and Aquinas, according to which the satisfaction of what Raz calls
the Normal Justification Condition (NJC) is typically a sufficient condition for
legitimate authority, both domestically and internationally. The NJC states the
following:

A has legitimate authority over B if the latter would better conform with reasons that
apply to him if he intends to be guided by A’s directives than if he does not.32

So, an authority is legitimate when its putative subjects would likely better con-
form with the reasons that apply to them by treating the authority’s directives as
binding than if they did not. This is aptly dubbed a “service conception” of
legitimate authority, but the adjective should not mislead us into supposing
that what confers legitimacy on an authority is its role in enabling its subjects
to fulfil their subjectively-given preferences or goals. Instead, the reasons in ques-
tion are ultimately objective: they ultimately concern what the subjects’ goals
should in fact be, not what they are.

Raz’s service conception of authority is by now very familiar to students of legal
philosophy, but for my purposes it is worth highlighting two of its features. The
first is the potential diversity of the reasons relevant to making judgments of
legitimacy under the NJC. These include not only reasons of self-interest but,
crucially also, moral reasons. One implication of this is that a state with an
excellent record of compliance with human rights might, nonetheless, be
bound by international human rights law, provided its being so bound sufficiently
enhances the likelihood of other states complying with human rights morality.
Indeed, it may be so bound even if the upshot of subjection to the international
regime is that it has to accept inferior human rights decisions within its own
borders as compared with those that would have been reached had it relied ex-
clusively on domestic legal institutions.

The second observation about the NJC is that its application is not
all-or-nothing, but potentially fragmentary, and this along two dimensions.

32 Joseph Raz, “The Problem of Authority: Revisiting the Service Conception,” Minnesota Law
Review 90 (2006): 1014. See also Raz, The Morality of Freedom, 53–69 and ch. 4.

J. Tasioulas14

D
ow

nloaded from
 https://academ

ic.oup.com
/ajj/article/58/1/1/152203 by guest on 16 M

ay 2023



First, there is the possibility of domain fragmentation: a legal system’s claims of
legitimacy might be vindicated in some areas—the international law relating to
use of force, for example—but not others—such as international economic law.
Alongside this domain fragmentation, the service conception also makes room for
the possibility of subject fragmentation, according to which the relevant area of law
or legal institution binds only some, but not all, of the subjects it claims to bind.33

This follows from the fact that the NJC is essentially relational in character. It
asks, for each putative subject of authority at some given time, whether or not
they would better conform to the reasons that apply to them by taking the
directive as binding. The answer to this question may vary from one subject to
another, given cognitive, volitional and other differences among them. I shall
come back to subject fragmentation when I discuss the topic exceptionalism.

The possibility of domain and subject fragmentation highlights some ways in
which the NJC is a modest standard: it does not set itself to show that, when laws
or legal institutions are legitimate, they bind all those they claim to bind regarding
all the subject-matters they address. But there is a deeper way in which the NJC is
modest, and dwelling on this may help forestall some frequent misconceptions.
The NJC is explicitly formulated as the “normal” justification for legitimacy; it
sets out, at the most abstract and basic yet informative level, the criterion whose
satisfaction typically underwrites a right to rule. But it is not an exhaustive ac-
count of legitimate authority. Compatibly with accepting the NJC, one may hold
that there are other, supplementary ways of grounding the claim to legitimate
authority, some of which may presuppose the satisfaction of the NJC, while others
may be stand-alone justifications.

Moreover, there are cases in which the NJC is satisfied without establishing a
right to rule, so that it is not even a sufficient condition for legitimacy. This
emerges most clearly if we focus on the fact that the right to rule entails a
content-independent moral obligation of obedience. Perhaps following my work
colleague’s instructions regarding some menial task we habitually perform to-
gether would significantly reduce the likelihood of my suffering a short sharp
pain in the course of carrying out the task. Let us suppose that my reasons to
avoid the pain outweigh the consideration in favor of deciding for myself how to
perform the menial task. In such a case, I would better conform to reason by
taking my colleague’s instructions as content-independent and exclusionary rea-
sons for action. But even if so, it is a little far-fetched to conclude that I have a
moral obligation to obey his instructions, such that failure to do so is a ground for
guilt (on my part) or blame (on the part of others). This is because the relevant
background reasons in this case, which focus entirely on my personal comfort, are
not such as to plausibly generate a moral obligation. So, the application of the
NJC cannot be anything like mechanical. It is a general guideline that requires
supplementation by case-sensitive judgment as to whether compliance with the
directive satisfies the NJC in such a way as to issue in a content-independent and

33 Raz, The Morality of Freedom, 73–74.

Human Rights, Legitimacy, and International Law 15

D
ow

nloaded from
 https://academ

ic.oup.com
/ajj/article/58/1/1/152203 by guest on 16 M

ay 2023



exclusionary reason to obey that is a moral obligation. To this extent, the NJC is
more like a template for assessments of legitimacy than an algorithm.34

Can we establish the authority of existing international law, or some compo-
nent of it, under the NJC? In important recent work, Allen Buchanan has de-
fended the legitimacy of international human rights law primarily on the basis of
the cognitive advantages it secures.35 Buchanan contends that, if properly designed,
international human rights law institutions can give us vital epistemic assistance
regarding both the identification of human rights morality and the most effective
ways of enhancing compliance with it. Among the ways they can do so are the
following: (a) assessing and utilizing reliable factual information crucial to the
justification or specification of human rights norms; (b) achieving a more inclu-
sive representation of interests and viewpoints than is available at the domestic
level, thereby mitigating the risk that our judgments about the content of human
rights norms and the best way of implementing them are skewed by cultural
biases; and (c) providing authoritative specifications of human rights when
there is a range of reasonable alternative specifications.36

Buchanan’s novel argument is restricted to the case of “properly designed”
institutions, a designation that international human rights institutions very doubt-
fully satisfy. But, even if they do satisfy it, the crucial consideration here is that the
sorts of epistemic advantages described by Buchanan, important thought they are,
could not by themselves be a sufficient basis for legitimacy. This is because a
person or institution’s epistemic virtues can typically only establish them as an
epistemic authority, one whose judgment on a given topic provides others with
reasons to believe what they say, even if this is a belief about what they should do.
They will not show that they are a practical authority, someone whose say-so
generates content-independent moral obligations to obey them.37 Classically,
among the further conditions relevant under the Normal Justification
Conditions, are considerations of efficacy, i.e., the power to secure general com-
pliance with a putative authority’s directives. So, for example, one fundamental
source of the legitimacy of most states is the power to resolve problems of col-
lective action by laying down standards that its subjects have reason to comply
with because, among other things, those standards are likely to be obeyed by

34 Joseph Raz has recently emphasized that: “[T]he account is an incomplete account of the core of
the idea of practical authority, that it should be supplemented in various ways to make it sensitive to
various circumstances, and that in the nature of the subject there is no possibility of a comprehensive
statement of the nature of practical authority which will not require further refinement when applied
to (the ever evolving and changing) types of situations and institutions.” Raz, “On Respect, Authority
and Neutrality: A Response,” Ethics 120 (2010): 298.

35 Allen Buchanan, “Human Rights and the Legitimacy of the International Order,” in Buchanan,
Human Rights, Legitimacy, and the Use of Force (Oxford: Oxford University Press, 2010).

36 Ibid., 91.
37 As Joseph Raz has explained: “[T]he [NJC] is not met when the only reason to think that an

authoritative instruction is correct is that it represents an expert view about what is good to do, a view
which is not based on the fact that the expert will so instruct, or has so instructed. At least this is the
case regarding people who can follow theoretical authorities. Small children and some mentally
handicapped people may not have that ability, while being able to follow practical authorities. It
does not follow that expertise is not relevant to practical authorities. It is, but only when it is mixed
with other considerations, such as need for co-ordination, for concretising indeterminate boundaries,
and the like.” Raz, “On Respect, Authority and Neutrality: A Response,” 301.
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others in the community. Hence the actual traffic code in the UK has practical
authority over inhabitants of that country, whereas the radically different, yet
“ideal” code produced by an academic expert on traffic regulation does not.

In one way this is not such a problem for Buchanan’s argument, since not all of
the institutional capacities he invokes are purely epistemic in nature. I especially
have in mind the vitally important function of “authoritatively specifying the
interpretation of a particular human right when there is a plurality of reasonable
interpretations.”38 If these alternatives are genuinely equally eligible so far as
reason is concerned, then what is at work here is an executive function and not
just an epistemic one. It is the capacity for an institutional act of volition or choice
that picks out one interpretation from an array of “reasonable alternatives.” In
other words, when reason leaves a number of interpretations open, reason itself
can demand an act of individual or collective will to identify the one that is to
serve as a basis for co-ordination. Notice, however, that international law can only
reliably generate authoritative co-ordination points if there is a tendency for its
putative subjects to conform to it. Just as an “ideal” traffic code is not binding on
me if there is no tendency for other drivers to adhere to it, the same is true of
other laws intended to perform a co-ordinative function. So, the case Buchanan
advances regarding function (c) must be crucially supplemented with an appeal to
the “value added” of capacities of international human rights law that are not
exclusively epistemic. Primary among these capacities is that of sheer efficacy or de
facto authority. The same argument applies a fortiori to the more purely epistemic
functions (a) and (b).

So, contrary to the implicit suggestion in Buchanan’s argument, we cannot
make significant progress in assessing the legitimacy of international law whilst
completely bypassing the vexed question of its efficacy. And a vexed question it
remains. International law, unlike standard domestic legal systems, generally lacks
the capacity to deploy effective sanctions against non-compliance. And interna-
tional human rights law, in particular, faces special efficacy-undermining burdens.
Compared to many other forms of international law, it derives limited benefits
from the logic of reciprocity. The failure of a state to respect human rights law in
its treatment of its people does not, of itself, harm other states, nor can the latter
meaningfully retaliate by failing to respect their own citizens’ rights. Fortunately,
as a philosopher, the efficacy of international law is a question I am neither
equipped nor expected to tackle. There is, however, comfort to be derived from
recent work by scholars such as Mary Ellen O’Connell and Beth Simmons,39

which seriously calls into question the blanket skepticism about the causal efficacy
of international law, especially its human rights components, that has been

38 Buchanan, “Human Rights and the Legitimacy of the International Order,” 90.
39 Mary Ellen O’Connell, The Power and Purpose of International Law: Insights from the Theory and

Practice of Enforcement (Oxford: Oxford University Press, 2008), ch. 3, and Beth A. Simmons,
Mobilizing for Human Rights: International Law in Domestic Politics (Oxford: Oxford University
Press, 2009). Simmons’s important work relates to the efficacy of international human rights treaties
and she rightly cautions against extrapolating from these findings to other sources of international
human rights law, such as customary international law, which are not based in the same way on an
explicit law-like commitment (36–31).
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advanced by some “rational choice” theorists. In arguably the most comprehensive
and rigorous empirical study of the consequences of human rights treaty ratifica-
tion, Beth Simmons has argued that such treaties play a “crucial constraining role”
in shaping the behavior of the states that ratify them. The public commitment to
be legally bound by human rights norms that is expressed by treaty ratification
influences various agents’ expectations regarding how ratifying states will behave.
Subsequent shortfalls in state behavior trigger political demands for compliance,
mainly from domestic constituencies, but also internationally. Simmons focuses
on the role of three domestic mechanisms through which such demands are
channeled: elite-initiated agendas, litigation and popular mobilization. Indeed,
a notable feature of her analysis is the stress placed on “stakeholder agency”—the
role played by those members of society who stand to gain from the recognition of
human rights in taking measures to secure the implementation of treaties, as
opposed to implementation achieved through the workings of a “white knight”
transnational actor, such as the United Nations, a foreign state or a
non-governmental organization.40

Before leaving the question of efficacy, however, it is worth underscoring one
conceptual confusion that underlies some skepticism about the possibility of an
international rule of law in the absence of anything comparable to the character-
istic features of domestic government at its most effective. Primary among these
features are reasonably effective enforcement mechanisms, whether they operate
formally, through legal institutions, or informally, through public opinion and the
efforts of activists and interest groups. Proponents of radical skepticism treat as a
litmus test of international law’s causal efficacy the question whether states con-
form to it when they have no interest in doing so or perhaps an interest in not
doing so. On the basis of various empirical case studies, they contend that in the
overwhelming run of cases there is very little evidence for a positive response.41

For all its vaunted hard-nosed empiricism, radical skepticism often appears to
rest on a number of a priori, but deeply problematic, assumptions. To begin with,
the notion of a state’s “interest” is usually not well-defined. If it is construed rather
narrowly, as referring to objectives such as security, wealth and power, then it is
highly implausible that states never obey international law when it is not in their
interests, or contrary to their interests, to do so. If, as is commonly the case, the
notion of state interest is given a maximally broad interpretation, so that it even
encompasses a state’s commitment to moral values—such as global peace, the
eradication of extreme poverty, the promotion of democracy, etc.—then the hy-
pothesis that states never act except in their own interest turns out to be trivially
true, but is therefore also not amenable to empirical testing.

The failure to register the triviality of the second construal of states’ interests
encourages the mistaken assumption that if international law is to be a causally
significant factor in influencing state behavior, states must be motivated to obey it
independently of any values or interests that might be served by their doing so.42

40 Simmons, Mobilizing for Human Rights, 357.
41 See, for example, Eric Posner, The Perils of Global Legalism (Chicago: University of Chicago Press,

2009), which seems to me prey to the errors I point out below, among others.
42 Ibid., 41–2.
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But this fetishistic interpretation of what it would take for international law to be
causally efficacious is patently erroneous. Instead, the question is whether a
non-negligible number of states, on a non-negligible number of occasions, con-
form to international law because they take it to bind them. If they believe that
international law is binding, it will no doubt be because they also believe that
obedience to it serves important interests and values. But this does not mean that
its being law is causally redundant. This is because the relevant interests and values
are served precisely through treating international law as a source of
content-independent obligations. Moreover, a state’s conformity to law may
often be over-determined: obedience to law may operate alongside other motiv-
ations for engaging in a given pattern of behavior. This contrasts with the ten-
dency of skeptics to discount the causal significance of international law once
some independent motivation for the relevant behavior has been identified, as if
being directly motivated by interests and values precluded the motivational in-
fluence of the perceived legitimacy of law. Of course, all of this is compatible with
the existence of significant differences in the comparative efficacy of most domes-
tic legal systems, on the one hand, and international law, on the other. But this is a
far cry from licensing the conclusion that international law in general—or its
human rights component in particular—is so causally impotent as to be fatally
compromised in its legitimacy.

IV. Pluralism, Freedom, Exceptionalism

I conclude with some schematic observations regarding three principled limita-
tions on the legitimacy of international law: value pluralism, freedom and
exceptionalism.

Value pluralism is not the relativist claim that the truth of value judgments is
brutely relative to some framework or other, with no objective assessment of
frameworks themselves being possible. Instead, pluralism is a normative thesis
about value, one that claims to be objectively true. It holds that there is a plurality
of irreducibly distinct values; that these values can be ordered in different ways in
a choice or in the life of an individual or a community; and that sometimes there
is no single ordering which is uniquely correct.

If value pluralism of this sort is a compelling doctrine, as I think it is, then it is
an important constraint on the operation of the NJC.43 It means that we must
attend to the question whether international law embodies an ordering of values
that is just one among a number of eligible orderings. This is one way—a more
productive way in my view—of giving substance to the repeated complaint that
international law is “ethnocentric,” subjecting non-Western societies to a paro-
chial, specifically Western set of ethical-political priorities. Usually, such views are
defended, insofar as they are defended as opposed to brutely asserted, by reference
to a dogmatic post-modern skepticism about value judgments in general. But a

43 For further discussion of pluralism, see Tasioulas, “Parochialism and the Legitimacy of
International Law,” 33–38.
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generalized skepticism of this sort is self-defeating, sawing-off the branch from
which the post-modern critic launches their critique. A better way to understand
the complaint about ethnocentrism is as the claim that there is a diversity of
eligible ways of life, and that international law should not, without further justi-
fication, impose one of those ways of life, or elements of it, upon societies already
committed to different ways of life. Of course, this constraint is a defeasible one,
since there may be compelling reasons in particular cases for insisting on a
legally-established uniformity of standards. But it does mean that we need to
exercise vigilance, embarking on the difficult task of distinguishing between the
particular and the universal within the domain of the objectively eligible. For
example, when it comes to the human right to political participation, it may be
that construing it as “the right . . . of citizens to choose their representatives
through regular, free and fair elections with universal and equal suffrage, open
to multiple parties, conducted by secret ballot, monitored by independent electoral
authorities, and free of fraud and intimidation,”44 should be understood as only
one way, among various others, of fleshing out the content of this right. Other no
less eligible ways might justifiably dispense with such requirements as equal suf-
frage (by giving multiple votes to the poorest members of society, or to those
belonging to historically marginalized and oppressed groups), secret ballots or even
the party system.

One reason the theme of pluralism has salience is that we prize the freedom of
communities, and of the individuals who are their members, to choose from an
array of eligible options.45 Recall that according to the NJC enhanced conformity
with reason is the touchstone of legitimacy. Now, among the reasons that apply to
us are not only first-order reasons to do, or not to do, certain things, but also
second-order reasons. Second-order reasons are reasons for acting on some, but
not other, reasons. Among the second-order reasons that apply to ordinary human
beings, and also to some collectivities, are reasons of freedom or self-
determination. These are reasons to decide certain matters for oneself because
of the intrinsic or instrumental value of doing so. It is such reasons that explain
why no one has legitimate authority over us regarding whom we should marry or
which career to pursue, even if by following their directives we would likely select
a more suitable spouse or career than if we exercised our own independent judg-
ment. This follows from the high value that accrues to making and pursuing such
personal decisions autonomously, in a way that gives expression to one’s own
judgments, tastes, and inclinations.

It is worth noting that affirming the value of communal self-determination does
not entail that political communities have an ultimate value comparable to that of
the individual human beings who are their members; on the contrary, collective
self-determination is valuable insofar as it serves the interests of these individuals.
A question also arises whether collective self-determination is only intrinsically
valuable in the case of democratic states. In this connection, it seems to me that

44 “Final Warsaw Declaration, Toward a Community of Democracies,” Warsaw, June 27, 2000,
Journal of Democracy 11 (2000): 184–7, and at http://www.state.gov/drl/rls/26811.htm.

45 The array of options is not to be limited, of course, to those that are no worse than any others
within a pluralist ranking. We also value the freedom to choose inferior options, within limits.
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Rawls rightly considers that some non-democratic states—such as decent hier-
archical societies—are capable of realizing this value to an extent that merits the
protection of international law. And even if the intrinsic value of collective
self-determination is largely confined to democratic states—in a very broad
sense of “democratic”—it may be appropriate for international law to extend
the protection it justifies, under the aegis of the principle of state sovereignty,
to all but a few states. This is on the grounds that the primary responsibility for
bringing about the democratic reforms necessary for that value to be adequately
realized falls on the members of the society in question and that, in any case,
intervention by external agents except in extreme cases is likely to be either
counter-productive or to have destabilizing consequences for the global state
system.

To the extent that agents have reasons to choose autonomously, the latter too
come under the auspices of the NJC. Now, it is a complex question whether states
have reasons of freedom to decide for themselves regarding matters within the
domain of human rights, such that those reasons limit the legitimacy of interna-
tional legal institutions, even if obedience to those institutions would have led to
enhanced compliance with human rights. I think the verdict here must be a
nuanced one, depending on the nature of the human rights issue in question
and the kind of authority claimed by international law, e.g., whether it purports
only to impose an obligation or also some enforcement mechanism in the event of
its breach and, if the latter, what kind of mechanism. However, it is plausible that,
when it comes to at least some human rights matters, the idea of a “margin of
appreciation” or “subsidiarity” can be defended in part in terms of the importance
of communal self-determination, even if the cost of recognizing this discretion is
an inferior outcome with respect to conformity with human rights morality on
the point at issue.

In addition to these reasons of freedom, which come under the NJC in the
ordinary way, there are reasons which international legal institutions have not to
interfere with the freedom of states, even though these are not straightforwardly
reasons for the states themselves. So, for example, it might be that although
treating international law on a certain topic as authoritative would enhance a
state’s conformity with reason, the actual upshot of international law’s claiming
such authority would be to trigger a violent backlash against international law
generally, one that leads to all sorts of undesirable geo-political consequences. This
might be the situation if international law withheld certain incidents of sover-
eignty from states that failed to meet a non-trivial standard of justice with respect
to the treatment of their own members; for example, if international law denied
borrowing privileges to states that systematically and persistently flouted certain
basic rights against discrimination on the grounds of sex. In other words, we have
to recognize a freedom-based consideration that can operate as an exception to, or
at least a defeater of, the NJC.46

46 Hence Raz formulates an Independence Condition as an exception to the Normal Justification
Condition, according to which the matters regarding which the latter is met are such that “with
respect to them it is better to conform to reason than to decide for oneself, unaided by authority.”
“The Problem of Authority: Revisiting the Service Conception,” 1104.
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In light of the foregoing analysis, the proliferation of human rights norms
within international law acquires a new significance. Even if certain norms of
international human rights law accurately reflect human rights morality, they may
lack legitimacy because they purport to bind states regarding matters that should
be left for them to decide. In other words, even if rights not to be subjected to
capital punishment or discrimination on grounds of sexual orientation really are
universal moral rights, they may nevertheless in whole or in part fall within a zone
wherein different societies should be free to make their own, albeit potentially
inferior, decisions without being bound by norms of international human rights
law or subject to intervention as a result of their breach. Of course, this under-
standing of human rights diverges from that endorsed by Joseph Raz, according to
which human rights are essentially limitations on state sovereignty, in that their
violation in principle justifies intervention by external agents, such as other states
or international organizations.47 But this view of the relationship between human
rights and state sovereignty is problematic on at least two counts. Insofar as it
purports to reflect the role of international human rights law, which is Raz’s
overriding ambition, it implausibly takes all human rights to disable the protec-
tion ordinarily afforded by the principle of state sovereignty and, related to this, it
relies on an eccentrically broad understanding of state sovereignty, one according
to which sovereignty excludes even formal criticism of a state.48

The final limitation on the legitimate authority of international law I wish to
consider is that of exceptionalism. This is the idea that, although international law
in general or on a certain topic may be binding on the great majority of states,
there are some states it does not bind, because of special features those states
possess. This sort of exceptionalism represents one strain of American foreign
policy: we saw it surface, for example, in some arguments as to why, in launching
the war against Iraq, the United States was not morally bound by international
law on the use of force. As the sole remaining super-power, with a powerful
commitment to democracy and human rights, the argument runs, the United
States should not labor under many international legal restrictions that properly
bind other, weaker and less benign, states.49 However, I hasten to add that this is
just one strand of American foreign policy, because there is also another view,
eloquently expressed by President Eisenhower: “We cannot subscribe to one
law for the weak, another for the strong; one law for those opposing us,

47 Raz, “Human Rights without Foundations.”
48 For a diametrically opposed view of state sovereignty, according to which its distinctiveness

consists in its availability to be asserted precisely by “violators” of human rights, to resist enforcement
or other forms of intervention, see Brad R. Roth, Sovereign Equality and Moral Disagreement: Premises
of a Pluralist International Legal Order (Oxford: Oxford University Press, 2011), 91. Moreover,
contrary to Raz’s expansive reading of the principle of state sovereignty, Roth holds that it protects
states from “a limited set of unilateral coercive measures amounting to dictatorial interference in the
internal affairs of a foreign political community” (ibid., 94).

49 For a helpful discussion of different kinds and strands of American exceptionalism in relation to
human rights, see American Exceptionalism and Human Rights, ed. Michael Ignatieff (Princeton:
Princeton University Press, 2005); my discussion is confined to a very specific version relating to
the legitimacy of international (human rights) law.
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another for those allied with us. There can only be one law—or there shall be no
peace.”50

Now, of course, assertions of exceptionalism are regularly greeted with alarm or
derision by other states, as if they could amount to nothing more than the
hypocritical evasions of a hegemonic power that wants to benefit from others’
compliance with the burdens of international law whilst selfishly exempting itself
from those very same burdens. But although exceptionalism is certainly an idea
ripe for abuse by powerful and self-serving states, it would be a serious mistake to
dismiss it out of hand as a constraint on the legitimacy of international law. That
we need to make room for the possibility of exceptionalism was already fore-
shadowed in my discussion of what I termed subject fragmentation under the
NJC (see section III, above).

The NJC establishes a litmus test of legitimate authority that is essentially
relational in character: the question is whether some particular institution
enjoys legitimate authority over some particular would-be subject with respect
to some particular domain of conduct. And it is perfectly possible that the
self-same institution has authority in a given domain of activity over many of
its purported subjects, but not all. This is because the exceptional few would not
better conform with reason by taking the institution’s directives as binding. This
may be because of special qualities, with respect to knowledge, technical capabil-
ities, or moral virtue, possessed by the exceptional few, or perhaps special features
of the predicament they confront.

Now, it seems to me highly implausible that any state could carve out for itself a
blanket exemption from subjection to international law, one that extends from
international telecommunications law to the law on the use of force. More likely is
the scenario that some states can properly claim an exemption with respect to some
areas of international law. So, for example, it is a serious question to what extent
democratic states, with a strong tradition of commitment to human rights, are
bound by the international law of human rights. But any case for exceptionalism
on their behalf must reckon with at least the following three considerations. The
first is that the human rights-related reasons that apply to a state are not only the
reasons it has to adhere to human rights morality itself, but also its reasons for
promoting such adherence by other states. This means that the reasons liberal
democratic states have for promoting human rights beyond their borders may be
decisive in subjecting them to the authority of international human rights law. Of
course, much here will turn on the answer to the empirical question addressed by
political scientists such as Beth Simmons: the question whether the participation
of liberal democratic states in an international legal regime of human rights tends
to foster compliance with human rights in other (non-liberal democratic) states.51

The second point is that we are not confronted with a zero sum situation in which
either international human rights law or domestic rights jurisprudence is binding
but not both. Both bodies of law may enjoy legitimacy with regard to a given

50 Stephen E. Ambrose, Eisenhower: The President (New York: Simon & Schuster, 1984), 364,
quoted in Nigel Hamilton, American Caesars: Lives of the US Presidents—From Franklin D.
Roosevelt to George W. Bush (London: Bodley Head, 2010), 108.

51 A similar point may be made about the United States’s obligation to foster the global rule of law.
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state, with the result that some kind of ethical-legal judgment will need to be
made in concrete cases in which the laws of the two systems conflict.52 The third
point to take into account is that, insofar as we are concerned with a liberal
democratic state’s own compliance with human rights morality, we have to con-
sider its extra-territorial record in addition to its domestic record. And this may
lead to a divided verdict, such that it is bound by international human rights law
in its extra-territorial activities, because in relation to them there is no analogue to
the safeguards that foster compliance domestically.

One final observation. I have so far only discussed exceptionalism with respect
to powerful, liberal-democratic states. But there is no reason to treat exception-
alism as the exclusive preserve of such states, although they are perhaps more
likely to claim that status. On the contrary, arguably the most plausible benefi-
ciaries of exceptionalism are severely impoverished, underdeveloped or in some
other way disadvantaged states. One reason this may be so is the especially oner-
ous burdens that conformity with international human rights law would entail for
such states. One such burden relates in the first instance to knowledge. Consider
the following reflections, by the historian Anthony Pagden, on the idea that liberal
democracy is a product of “the West”:

This does not mean that the champions of democracy are not also right in claiming
that it is also the best obtainable government there is, and with the failure of com-
munism, the most equitable way of distributing power and goods—at least at present.
The mistake is to assume that this fact must be simple and obvious, in particular to
those who have had no prior experience of modern democracy, and who inevitably
equate it with Western imperialism, and Western godlessness, and whose first encounter
with it is often at the end of the gun.53

I do not quote this passage in order to give substance to the all-too-familiar
suspicion that international law is radically illegitimate because, underneath the
facade of its rhetoric about peace, dignity and human rights, it is in reality an
instrument employed by Western powers to dominate and exploit non-Western
societies. The point I wish to extract is rather more subtle and perhaps even true.
It starts from the premise that one can only be subject to an authority if one can
reasonably come to know of its legitimacy without undue expenditure of time and
effort. This follows from the fact that the Normal Justification Condition is
supposed to generate obligations capable of guiding action so as to improve
conformity with reason.54 The quoted remarks raise the possibility that societies
with a very different cultural orientation and history may be so deeply mired in
certain errors and misconceptions that they are seriously impaired in their

52 Compare here the German Constitutional Court, which decided to exercise control over
European Community acts for as long as Community law did not offer protections of fundamental
rights that were at least equivalent to those under German law. See the discussion of the Solange I
(1974) case in H. Ruiz Fabri, “Human Rights and State Sovereignty: Have the Boundaries been
Significantly Redrawn?,” in Human Rights, Intervention, and the Use of Force, ed. Philip Alston and
Euan McDonald (Oxford: Oxford University Press, 2008), 81.

53 Anthony Pagden, Worlds at War: The 2,500 Year Struggle Between East & West (Oxford: Oxford
University Press, 2008), 452.

54 Raz, “The Problem of Authority: Revisiting the Service Conception,” 1025–6.
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capacity to grasp the legitimacy of much beyond perhaps a minimal core of
international human rights law. This is not to deny that these societies are none-
theless bound by human rights morality, although their historically-induced mis-
conceptions may generate some excuse (not a justification) for non-compliance
with it. Rather, the idea is that much international human rights law may lack
legitimacy with respect to these societies, at least at the present juncture, given
their historical experience of international law or of states claiming to act in its
name. The distinction is not ad hoc to the extent that there are special obstacles
that obtain in the case of the legitimacy of international human rights law that do
not apply, or do not apply to the same extent, in the case of human rights
morality. Presumably these differences will be found in the fact that international
law, unlike morality, is a creation of states, and that Western states, with their long
and continuing history of imperialism and often tragically misjudged interven-
tions, have historically played a disproportionately influential role in fashioning
and implementing international law.

We should take the possibility of exceptionalism with respect to the binding
force of international human rights law seriously. But we need to take that pos-
sibility seriously for others, not just for rich, liberal democratic societies.
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